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REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded.

11 DAVID T. PROSSER, J. This is a review of a published

decision of the court of appeals, Preston v. Meriter Hospital,

Inc., 2004 W App 61, 271 Ws. 2d 721, 678 N.W2d 347. Shannon

Preston and Charles Johnson, in their personal capacity and as
personal representatives of their son Bridon's estate, filed a

conpl aint asserting four clainms against Meriter Hospital and the
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W sconsin Patients Conpensation Fund.?! The court of appeals
affirmed the <circuit court's grant of sunmary judgnent to
Meriter on all four <clains, but it determned that the
plaintiff's claim under the Enmergency Medical Treatnent and
Active Labor Act (EMIALA), 42 U.S.C. § 1395dd (1994),2 really
amounted to two clains, one of which was not addressed and thus
dism ssed by the circuit court. Preston petitioned this court
to review the dismssal of this second EMALA claim that
Meriter Hospital failed to give Bridon an appropriate nedical
screening examnation in violation of 42 U S.C. § 1395dd(a).

12 EMITALA requires a hospital with an energency
depart nment to provide "an appropriate nedical screeni ng
exam nation" to any individual who "cones to the energency
departnent” with a request to be examned or treated for a

medi cal condition. 42 U S.C 8§ 1395dd(a). The court of appeals

LW will refer to Shannon Preston, Charles Johnson, and the
Estate of Bridon M chael Johnson collectively as Preston

2 In the case of a hospital that has a hospital

energency departnent, if any individual (whether or
not eligible for benefits under this subchapter) cones
to the enmergency departnment and a request is nmade on
the individual's behalf for exam nation or treatnent
for a nmedical condition, the hospital nust provide for
an appropriate nedical screening examnation wthin
the capability of the hospital's enmergency departnent,
including ancillary services routinely available to
the energency departnent, to determ ne whether or not
an energency nedical condition (within the neaning of
subsection (e)(1) of this section) exists.

42 U.S.C. § 1395dd(a) (1994). All references to the United
States Code are to the 1994 edition, unless otherw se stated.
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concluded that this EMIALA requirenment did not apply to Bridon
because he arrived at Meriter through the birthing center, not
the energency room Preston, 271 Ws. 2d 721, 9137, 39. (']
nmust resol ve whether the EMIALA screening requirenent applies to
an infant born in a hospital birthing center. Specifically, we
must interpret whether the statutory phrase "comes to the
energency departnent” requires a baby to be born in a hospita
enmergency room for the EMIALA screening requirenent to apply.

13 Preston argues that the court of appeals' narrow
interpretation of 8 1395dd(a) is not consistent with the intent
of EMTALA, and that a hospital's enmergency departnent
enconpasses its birthing center. Thus, Meriter had a duty to
screen Bridon. Conversely, Meriter argues that EMIALA does not
inpose a duty to screen a newborn presented in the birthing

center, because the birthing center is not "the energency

departnment” and because, in Bridon's case, he was an
"Inpatient,"” to whom the EMIALA screening requirenent does not
apply.

14 W agree with Preston with respect to the hospital's
duty to screen.?® Based on the allegations in the conplaint,
Meriter had a duty to give Bridon an appropriate screening
exam nation to determne whether he had an energency nedical
condi tion. Wen a baby is born in a hospital birthing center,

the newborn has cone to the energency departnment for purposes of

3 On the question of Bridon's alleged status as an
"inpatient," see infra n.12.
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the EMIALA duty to provide a nedical screening exam nation.
Because the court of appeals interpreted EMIALA differently, we
reverse

15 This case involves a grant of summary judgnent by the
circuit court. However, the court of appeals reviewed Meriter's
notion on Preston's EMIALA screening claim as if it were a
nmotion to dismss rather than a summary judgnment notion. Her e,
our review is de novo, whether we apply the nethodol ogy
appropriate for review where sunmmary judgnent has been granted
or the methodol ogy for review where a notion to dismss has been
granted, benefiting as usual from the analyses of the circuit
court and the court of appeals. Under these circunstances, we
will review the Meriter notion on the EMIALA screening claimin
a manner simlar to that of the court of appeals. Consequently,
we decide nerely whether the requirenment of EMIALA, that any
i ndi vidual who "cones to the energency departnment” of a hospita
must be provided appropriate nedical screening, applies to an
infant born in an enmergency nedical condition at a hospital's
birthing facility. W do not decide whether Meriter's response
to Bridon's presence satisfied its duty +to provide an
appropriate nedi cal screeni ng exam nati on.

| . FACTS AND PROCEDURAL HI STORY

16 Preston arrived at Meriter Hospital in Mdison on
Novenmber 9, 1999, at 5:33 p.m She was 23-and-2/7ths weeks
pregnant and had | eaked ammiotic fluid for a nunber of days. At
the tinme of her hospitalization, Preston was unenployed and on

Medi cal Assi st ance.
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M7 Preston was admtted to the hospital and taken to the

evaluate the unborn <child's condition. At 3:55 a.m

Bridon M chael Johnson. The child weighed 700 grans.
hospital staff nmade no attenpt to prolong the baby's life,

Bri don died two-and-a-half hours | ater.

18 Preston's conplaint alleged the follow ng:

4. On Novenber 10, 1999 Plaintiff, Shannon
Pr est on, gave birth on an energency basis to
Plaintiffs' decedent, Bridon M chael Johnson while an
i npatient at Defendant Meriter Hospital, Inc.

5. Followng the birth of the mnor child,
Def endant Meriter Hospital, Inc.'s enployees and
agents were aware of the birth of the child and aware
of his energent need of nedical care, but failed,
refused, and neglected to provide any care whatsoever
to the newborn infant, who was at a gestational age of
23 and 2/7th weeks, weighed one and one half pounds,
and was 13 inches in | ength.

6. Def endant Meriter Hospital, 1Inc. and its
enpl oyees knew, t hat Wi t hout at a m ni num
resuscitation and the admnistration of oxygen and
fluids, that the infant child had virtually no nedical
chance to survive, but nevertheless intentionally
withheld all treatnment for the infant child who
therefore died after two and one half hours of life.

14. The conduct of t he Def endant Meriter
Hospital, Inc. and its enployees was in violation of
42 U. S. C. § 1395dd.

15. Plaintiffs Bri don M chael Johnson and
Shannon Preston were discrimnated against and refused

birthing center. There, physicians performed an ultrasound to

t he

Preston gave birth to a son whom she naned

The

and
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t r eat ment because t hey | acked private heal th
i nsurance, contrary to 42 U.S.C. § 1395dd.

Paragraphs 14 and 15 were printed under the heading "EMIALA
CLAIM ™

19 Preston sued Meriter for (1) nedical negligence; (2)
failure to obtain inforned consent; and (3) neglect of a
patient, contrary to Ws. Stat. § 940.295(1)(j)1. (1997-98),% in
addition to (4) violation of EMIALA The Dane County Circuit
Court, Stuart A Schwartz, Judge, granted Meriter summary
judgnment on all four of Preston's clains. The circuit court
di sm ssed Preston's nedical nmalpractice claim for failure to
identify an expert w tness. It dismssed her claim for patient
negl ect because Ws. Stat. 8§ 940.295(1)(j)1. is part of the
crimnal code and does not create a private cause of action. It
di sm ssed her infornmed consent claim because such clains cannot
be brought against a hospital. It also dismssed her EMIALA
claim

110 Following Meriter's notion for sunmmary judgnent, the
court received additional evidence. The court was told that
Meriter physicians had determned, based on the prebirth
ultrasound, that Bridon's lungs were so underdevel oped that he
would likely die shortly after being born. The court was told

health care personnel nade observations of Bridon shortly after

4 Al references to the Wsconsin Statutes are to the 1997-
98 edition, unless otherw se st at ed.
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his birth and assigned Bridon an Apgar score of one.® Based on
this information and because Preston did not particularize her
EMTALA claim the court interpreted the claim as one of failing
to stabilize the nedical condition of an individual who comes to
the hospital, in violation of 42 U S C. 8§ 1395dd(b). The court
stated: "Preston's conplaint focuses on the hospital's failure
to treat/resuscitate Bridon immediately after his birth. Thi s
all egation appears to inplicate the EMIALA's stabilization
requi renent and not the screening requirenent.” The court
reached this conclusion at least in part because Preston stated

in a brief to the court that:

There are nmany obligations under the EMIALA
statute including an obligation to stabilize severely
ill people before transferring them or discharging
t hem as well as mandated uniform nmethods for
screening patients in energency roons et. al. None of
those requirenents is a consideration in the Preston
case, since we are only claimng that Meriter Hospital
failed to stabilize an acutely ill newborn, Bridon
Johnson.

(Enphasi s added.) This statenent to the court supplies the
basis for Meriter's argunent that Preston waived any claimthat
Meriter failed to provide an appropriate nedical screening

exam nati on

®> The Apgar score is an "evaluation of a newborn infant's
physi cal status by assigning nunerical values (0 to 2) to each
of five criteria: heart rate, respiratory effort, nuscle tone
response to stinmulation, and skin color. A score of 10
indicates the best possible condition.” Stedman's Medi cal
Dictionary 1264 (4th Unabridged Lawers' ed. 1976).
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11 Although the circuit court granted sunmary judgnent to
Meriter on the hospital's notion, it focused on EMALA s
stabilization requirenent and did not rule directly on a claim
that Meriter violated EMIALA s screening requirenent. The court
of appeals reviewed Preston's screening claim pursuant to the
noti on-to-di sm ss methodol ogy. Preston, 271 Ws. 2d 721, 1930
("We consider the facts pled true and construe inferences from
the pleadings in favor of the party against whom the notion is
brought.").

12 As noted previously, because our review is de novo,
whet her we apply the nethodol ogy appropriate for review where
summary judgnent has been granted or the nethodology for review
where a notion to dismss has been granted, we wll review the
circuit court’s grant of summary judgnent on Preston's screening

claimas if it were decided on a notion to dism ss. See Johnson

v. Rogers Memil|l Hosp., Inc., 2001 W 68, 910 n.3, 244 Ws. 2d

364, 627 N.W2d 890 (noting that although the defendant noved
for summary judgnent, because the circuit court decided the case
as a nmotion to dismss, we review the nmotion in a simlar
manner) .
1. STANDARD OF REVI EW

13 This case requires us to review the dismssal of part
of a conplaint for failure to state a claim upon which relief
can be granted. Wether a conplaint states a claim is a

guestion of law that we review de novo. Bel oit Liquidating

Trust v. Gade, 2004 W 39, 917, 270 Ws. 2d 356, 369, 677

N. W2d 298. For purposes of determ ning whether a conplaint is
8
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legally sufficient, we: (1) accept all facts pleaded as true;
(2) derive all reasonable inferences from those facts; and (3)
construe those facts and inferences in the |ight nost favorable
to the plaintiff. Thus, a court properly grants a notion to
dismiss only if it is clear that "a plaintiff cannot recover

under any circunstances." Id.; see Johnson, 244 Ws. 2d 364,

115.

14 To decide whether Preston's conplaint states an EMIALA
claim for which relief can be granted, we nust interpret a
federal statute. Statutory interpretation is a question of |aw

that we review de novo. Seider v. O Connell, 2000 W 76, 1926,

236 Ws. 2d 211, 612 N.W2d 659.
[11. ANALYSI S
15 Before considering the substance of Preston’s EMALA

claim we digress briefly into the real mof waiver.

A Wai ver
116 Wi ver IS t he "vol untary and i ntentional
relinqui shment of a known right." Mlas v. Labor Ass’'n of Ws.,

Inc., 214 Ws. 2d 1, 9, 571 N W2d 656 (1997). The general rule

is that a party waives a claim that is "neither pleaded nor
argued to the trial court,” and such a claim wll not be

consi dered on appeal. Stern v. Credit Bureau of M I waukee, 105

Ws. 2d 647, 654-55, 315 N W2d 511, 515-16 (Ct. App. 1981).
There are exceptions to this rule. Thus, when an issue involves
a question of law, has been briefed by the opposing parties, and
is of sufficient public interest to nmerit a decision, this court

has discretion to address the issue. Apex Elecs. Corp. v. GCee,

9
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217 Ws. 2d 378, 384, 577 N W2d 23 (1998). Waiver is nerely a
rule of "adm nistration and does not involve the court’s power

to address the issues raised." Wrth v. Ehly, 93 Ws. 2d 433

444, 287 N.W2d 140 (1980).

17 Al though Preston's statenents to the court arguably
support the conclusion that Preston waived her EMIALA claim for
failure to screen, we wll exercise our discretion to consider
the nerits of this dispute. This case fits squarely wthin the
exception to waiver: (1) the interpretation of the statutory
phrase "conmes to the energency departnent” is a question of |aw
(2) both parties have fully briefed this issue before the court
of appeals and this court; and (3) the determnation of a
hospital's duty to screen newborn infants is of sufficient
public interest to warrant review. In addition, the court of
appeals has addressed the issue in a published opinion
Preston, 271 Ws. 2d 721.

B. I nterpretation of EMIALA

118 The parties dispute the neaning of the phrase "cones

to the energency departnent” in 42 U S.C. § 1395dd(a). In its

entirety, this subsection states:

(a) Medical screening requirenent

In the case of a hospital that has a hospita
energency departnent, if any individual (whether or
not eligible for benefits under this subchapter) cones
to the emergency departnment and a request is nmade on
the individual's behalf for examnation or treatnent
for a nmedical condition, the hospital nust provide for
an appropriate nedical screening examnation wthin
the capability of the hospital's energency departnent,
including ancillary services routinely available to

10
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the energency departnent, to determ ne whether or not
an enmergency nedical condition (within the neaning of
subsection (e)(1) of this section) exists.

42 U. S.C. § 1395dd(a) (enphasis added).

19 Preston argues that the phrase "cones to the energency
departnent” inplies a duty to screen any tinme an individual
arrives at a place in a hospital with the capacity to respond to
a request for energency nedical care. Meriter takes the
position that the phrase "cones to the energency departnent”

means that it has a duty to screen only when an individual

arrives at an identified location. It points to the distinction
between the phrase "cones to the energency departnent” in
8§ 1395dd(a) and the phrase "cones to the  hospital” in

8§ 1395dd(b), and asks how the two phrases can nean the sane

t hi ng. Preston's interpretation of "enmergency departnment” is
functional . Meriter's definition of "energency departnent” is
spati al .

20 A statute is not anbiguous sinply because the parties

disagree as to its neaning. State ex rel. Kalal v. Grcuit

Court for Dane County, 2004 W 58, 947, 271 Ws. 2d 633, 681

N.W2d 110; Seider, 236 Ws. 2d at 227. Rather, a statute is
anbi guous if reasonable people can understand it in nore than
one way. Kalal, 271 Ws. 2d 633, {47. Anal ysis of statutory
anbiguity begins wwth the statutory |anguage itself. Id., 945;
Keup v. DHFS, 2004 W 16, 917, 269 Ws. 2d 59, 75, 675 N W2d

755. When the statutory |anguage is clear and unanmbi guous, we
do not | ook beyond the plain words, although |egislative history

may be consulted to confirm or verify a plain-neaning

11
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interpretation. Kalal, 271 Ws. 2d 633, 1145, 51. |If statutory
| anguage is anbiguous after considering the statute's plain
words as well as its intrinsic scope, context, and purpose, then
we may use relevant extrinsic sources, including admnistrative
regul ati ons and | egi slative hi story to ascertain t he
| egislatively intended neaning. Keup, 269 Ws. 2d 59, 1113-17;
see Kalal, 271 Ws. 2d 633, 1150-51.

21 The text of § 1395dd(a) does not |ead us inexorably to
either a spatial or functional interpretation of "enmergency
departnent."” Both interpretations are reasonable. On one hand,
energency departnent nmay be synonynbus wth energency room
suggesting a spatial definition. If we were to apply Meriter's
proposed definition of energency departnent, the Meriter
birthing center would not be enconpassed by the term and
Meriter would have no EMIALA duty to Bridon under § 1395dd(a).
On the other hand, a departnent nay also denote a division that
specializes in a particular product, service, or field of

know edge. See Anerican Heritage Dictionary of the English

Language 501 (3d ed. 1992). This latter interpretation
inplicates any area of the hospital—not just the energency
room—that routinely supplies care for an energency nedical

condi tion.® If we were to apply Preston's definition of

® The EMTALA defines an energency medical condition as:

(A) a medical condition manifesting itself by acute
synptonms of sufficient severity (including severe
pain) such that the absence of inmmediate nedical
attention could reasonably be expected to result in—

12
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energency departnent, a birthing center would be enconpassed by
the term since it specializes in treating the energency nedi cal
conditions common to premature infants.

122 W do not agree wth Meriter that conparing the
differing phrases in 1395dd(a) and (b) makes the phrase "cones
to the energency department” in subsection (a) clear and
unanbi guous. Even Meriter's counsel was unable to delineate the
boundaries of Meriter's "energency departnment," especially when
pressed on "ancillary services." Acknow edging a distinction
between "the energency departnent” and "the hospital” does not
lead to the conclusion that "energency departnent” neans "the
emergency room"”

123 Because conflicting interpretations of "cones to the
energency departnent” are reasonable, we nust look to extrinsic

sources for guidance in determning the legislative intent of

(1) placing the health of the individual (or,
with respect to a pregnant woman, the health of the
woman or her unborn child) in serious jeopardy,

(ii) serious inpairnment to bodily functions, or

(rit) serious dysfunction of any bodily organ
or part; or

(B) with respect to a pregnant wonfaln who is having
contractions—

(1) that there is inadequate tine to effect a
safe transfer to another hospital before delivery, or

(1i) that transfer my pose a threat to the
health or safety of the woman or the unborn child.

42 U.S.C. § 1395dd(e)(1).

13
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the statute. See Kalal, 271 Ws. 2d 633, {50 ("Wsconsin courts

ordinarily do not consult extrinsic sources of statutory

interpretation unless the |anguage of the statute is
anbi guous. ") .
1. Legi slative H story

24 Congress enacted EMIALA in 1986 in response to reports
that hospitals were refusing to treat patients who did not have
medi cal insurance. 100 Stat. 82 (1986); H R Rep. No. 241, 99th
Cong., 1st Sess., pt. 1, at 27 (1985). Courts and commentators
coomonly refer to EMIALA as the Anti-Patient Dunping Act. See
e.qg., Baber v. Hosp. Corp. of Am, 977 F.2d 872, 873 n.1 (4th

Cr. 1992). Patient dunmping refers to a hospital's refusal to
treat indigent and uninsured patients, thereby necessitating
either formal or informal transfers of individuals from private

to public hospitals. Burks v. St. Joseph's Hosp., 227 Ws. 2d

811, 817, 596 N W2d 391 (1999). An underlying purpose of
EMTALA, therefore, is to "provide an 'adequate first response to
a medical crisis' for all patients.” Baber, 977 F.2d at 880
(quoting 131 Cong. Rec. $S13904 (Qct. 23, 1985) (statenent of
Sen. Durenberger)).

25 The enphasis in the legislative history on ensuring
energency nedical treatnment for all individuals favors Preston's
interpretation of "cones to the energency departnent.” A United
States District Court in Virginia, though addressing EMIALA s
stabilization requirenment, captured the essence of Preston's

position when it said:

14
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[ T]he rationale behind the COBRA patient anti-dunping
statute is not based upon the door of the hospital
through which a patient enters, but rather upon the
notion of proper nedical <care for those persons

suffering medi cal ener genci es, whenever such
enmer genci es occur at a participating hospital.
Indeed, it is a ridiculous distinction, one which

pl aces form over substance, to state that the care a
patient receives depends on the door through which the
patient wal ks.

Mclntyre v. Schick, 795 F. Supp. 777, 781 (E.D. Va. 1992).

2. | mpl enrent i ng Regul ati ons

26 Regulations interpreting EMIALA further support our
conclusion that the proper interpretation of 8§ 1395dd(a)
requires a hospital to provide an energency nedical screening
exam nation to an individual requesting energency care,
regardl ess of where he or she presents in the hospital.

27 Congress expressly charged the Departnent of Health
and Human Services (DHHS) with enforcing EMIALA. See 42 U.S.C
§ 1395dd(d).’ DHHS promul gated regulations in 1994 that were in
effect in 1999 at the time of Bridon's birth. These regul ations
define the phrase "conmes to the energency departnent” to mean:
"With respect to an individual requesting exam nation or

treatment, that the individual is on the hospital property

(property includes anbulances owned and operated by the

" The Secretary of DHHS may inpose civil noney penalties of
up to $50,000 upon a hospital for each EMIALA violation. 42
US C § 1395dd(d)(1)(A) (directing enforcenment pursuant to 42
U S C § 1320a- 7a; see 42 US.C 8 1320a-7a(c) (1) ("The
Secretary nmay initiate a proceeding to determne whether to
inpose a civil noney penalty, assessnent, or exclusion under
subsection (a) or (b) of this section only as authorized by the
Attorney General pursuant to procedures agreed upon by them").

15
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hospital, even if the anbulance is not on hospital grounds)."
42 C.F.R § 489.24(b) (1999) (enphasis added).?®
128 W review DHHS' s construction of 8 1395dd(a) in

accordance with Chevron U S. A, Inc. . Nat ural Resources

Def ense Council, Inc., 467 U'S. 837 (1984). See St. Anthony

Hosp. v. United States Dep't of Health & Human Servs., 309 F. 3d

680, 691-92 (10th Cr. 2002) (applying Chevron deference to DHHS
enforcenment of EMIALA); Arrington v. Wng, 237 F.3d 1066, 1070-

72 (9th Gr. 2001) (applying Chevron deference to DHHS
interpretation of EMIALA).

129 Under  Chevron, the determnation of the proper
deference to afford an agency interpretation is a two-step
pr ocess. 467 U.S. at 842-43. First, a court nust determne
whet her the statute is anbiguous. 1d. at 842. |f the statute
i s unanbi guous and "Congress has directly spoken to the precise

guestion at issue," both the court and the agency nust give

effect to the clearly expressed intent of Congress. |d. at 842-
43. Only if a statute is anbiguous or silent on the precise
guestion does a court reach the second step. 1d. In the second

step, the inquiry shifts to whether the agency interpretation is
"a perm ssible construction of the statute.” 1d. at 843.
130 Courts enploy one of two tests to determ ne whether an

agency interpretation is permssible. If Congress expressly

8 DHHS has the authority to make and publish regulations to
interpret and enforce the EMIALA pursuant to 42 U.S.C. § 1302.

Al references to the Code of Federal Regulations are to
the 1999 edition, unless otherw se stated.

16
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del egated rule-nmaking authority to an agency, the agency's
interpretation is permssible unless it is "procedurally
defective, arbitrary or capricious in substance, or manifestly

contrary to the statute.” United States v. Mead Corp., 533 U. S.

218, 227 (2001); see also Chevron, 467 U S. at 843-44.

Al ternatively, if Congress inpliedly delegated authority to an
agency, the agency's interpretation is permssible unless it is

unreasonable. 1d. at 844; Mead Corp., 533 U S. at 229.

131 Since Congress expressly delegated to DHHS the
authority to make and publish rules concerning EMALA, and
because EMIALA provides no definition for the phrase "cones to
the energency departnent,” we nust give DHHS s definition of
"conmes to the energency departnent” controlling weight unless it

is arbitrary or capricious. See Chevron, 467 U S. at 844.

32 Under the "arbitrary and capricious"” standard, the
scope of review "is narrow and a court is not to substitute its

judgnment for that of the agency." Mtor Vehicle Mrs. Ass'n of

US., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U S. 29, 43

(1983). A regulation may be arbitrary or capricious if:

[ T]he agency [1] has relied on factors which Congress
has not intended it to consider, [2] entirely failed
to consider an inportant aspect of the problem [3]
offered an explanation for its decision that runs
counter to the evidence before the agency, or [4] is
so inplausible that it could not be ascribed to a
difference in view or the product of agency experti se.

Id.; Pronetheus Radio Project v. Fed. Communi cati ons Commin, 373

F.3d 372, 390 (3d Gr. 2004); Arent v. Shalala, 70 F.3d 610, 616

(D.C. Cr. 1995). However, if the agency can satisfactorily

17
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explain its regulatory decision and if there is "a rational
connection between the facts found and the choice made,"” a court

should defer to the agency. See Motor Vehicle Mrs., 463 U S

at 43.

133 W conclude that the regulation defining "cones to the
energency departnent” is not arbitrary and capricious for
several reasons.

134 First, DHHS drafted proposed regulations and solicited
public comments, allowing it to take into consideration any
objections from interested parties.?® In the course of this
noti ce-and-comment history, DHHS satisfactorily explained why it
defined "energency departnment to be coextensive with hospital
property.” Two explanations stand out: (1) DHHS deened a
functional definition of "enmergency departnent” necessary to
i npose EMIALA duties upon hospitals that may not have a formally

| abel ed energency departnent or energency room see 59 Fed. Reg.

® DHHS solicited coments after publishing its proposed
definition of "conmes to the energency departnent” in 1994, and
has periodically reviewed this definition. See 59 Fed. Reg.
32,098, 32,101 (June 22, 1994) (setting forth the coments
received in response to the first regulations interpreting
EMITALA and DHHS's responses to those conments); 65 Fed. Reg.
18, 522-23 (April 7, 2000) (reconsidering and rejecting a coment
that the screening requirenment of § 1395dd(a) be restricted to
i ndividuals who present to an energency roon); 67 Fed. Reg.
31,472-76 (May 9, 2002) (explaining a proposed rule to clarify
the definition of "conmes to the energency departnent”); 68 Fed.
Reg. 53,227-44 (Sept. 9, 2003) (setting forth the conments
received in response to the proposed clarifications to the
definition of "cones to the energency departnent”™ and DHHS s
responses to those coments).

18
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32,101; ' and (2) DHHS concluded that a narrowly drawn definition
would thwart the primary objective of EMIALA: to ensure that
those in need of energency care receive it. See id. at 32, 098.
135 Second, although DHHS has refined its definition of
"cones to the energency departnent,” the agency has consistently
defined the phrase to include all hospital property. Conpare 42
C.F.R § 489.24(b) (1999) with 42 C F.R § 489.24(b) (2004)."

1 puring oral argunent, Meriter's attorney had difficulty

pi nning down exactly what constituted the Meriter energency
depart nent. This inprecision underscores the w sdom of this
regul ati on.

1 The relevant portion of the 1999 regulations defines
"cones to the energency departnent” as:

[With respect to an individual requesting exam nation
or treatnent that the individual is on the hospital
property (property includes anbulances owned and
operated by the hospital, even if the anbul ance is not
on hospital grounds).

42 C.F. R 8 489.24(b) (1999) (enphasis added).

The relevant portion of the 2004 regul ati ons defines "cones
to the energency departnent” as:

[With respect to an individual who is not a patient
(as defined in this section), the individual —

(1) Has presented at a hospital's dedicated
energency departnent, as defined in this section, and
requests examnation or treatnment for a nedica
condition, or has such a request made on his or her

behal f. In the absence of such a request by or on
behal f of the individual, a request on behalf of the
individual will be considered to exist if a prudent
| ayperson observer would Dbelieve, based on the
i ndi vidual 's appear ance or behavi or, t hat t he

i ndi vi dual needs exam nation or tr eat nent f or a
medi cal condition;

19



No. 2003AP1376

DHHS' s adherence to the ~core concept that an energency
departnment extends to all hospital property, despite periodic
reconsideration of the definition, denonstrates a carefully
consi dered policy choice.

136 Third, DHHS's interpretation advances the purpose of
EMIALA. By broadly defining "cones to the energency
departnent,” the regulation better ensures that all individuals
in need of energency care actually receive it. See 59 Fed. Reg.
32,098 (June 22, 1994) (noting that if the screening duty
i nposed by 8§ 1395dd(a) depended upon where an individual entered
a hospital, such an interpretation wuld "frustrate the
objectives of the statute in many cases and lead to arbitrary
results"). W conclude that there is a rational connection
between defining "cones to the energency departnment” to include
the entire hospital property and the primry EMIALA objective of

ensuring access to energency nedical treatnent. See e.gQ.,

| ndi vi dual Reference Svcs. Goup, Inc. v. Fed. Trade Commin, 145

F. Supp. 2d 6, 31 (D.D.C. 2001) (noting that the regulation at

(2) Has presented on hospital property, as
defined in this section, other than the dedicated
energency departnent, and requests exam nation or
treatnent for what nmay be an energency nedical
condition, or has such a request made on his or her

behal f. In the absence of such a request by or on
behal f of the individual, a request on behalf of the
individual will be considered to exist if a prudent
| ayperson observer would Dbelieve, based on the
i ndi vidual's appear ance or behavi or, t hat t he

i ndi vi dual needs energency exam nation or treatnent.

42 C.F.R 8§ 489. 24(b) (2004) (enphasis added).
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issue was not arbitrary and capricious since it was consistent
with and pronoted the policy of the underlying statute).

137 Finally, the DHHS regulation is not "manifestly
contrary to the statute.” Wen a statute is anbiguous, "an
agency's interpretation cannot, by definition, be found to

directly contravene it." Hagen v. LIRC, 210 Ws.2d 12, 21, 563

N. W2d 454 (1997) (quoting Harnischfeger Corp. v. LIRC 196 Ws.

2d 650, 662, 539 N.wW2d 98 (1995)).

138 For these reasons, we conclude that the proper
interpretation of "conmes to the energency departnent” in this
case inposes a duty upon a hospital to provide a nedica
screening examnation to a newborn who (1) presents to the
emergency room of the hospital or (2) is born in the birthing
center of the hospital and otherwi se neets the conditions set
forth in 42 CF. R § 489.24(b) (1999).

C. Wether Preston's § 1395dd(a) Cdaim Should Have Been

Di sm ssed

139 Taking the facts pleaded as true, we conclude that
Preston's conplaint states a claim upon which relief can be
granted, nanely, a violation of the screening requirenment in 42
U S C § 1395dd(a). The conplaint alleged that Bridon was born
[in the birthing center] at Meriter Hospital and that hospita
enpl oyees and agents allegedly failed and "refused . . . to
provide any care whatsoever to the newborn infant." These
enpl oyees nust have been asked to provide care if they allegedly
"refused" to provide care. The alleged failure to provide care
inplicitly included the failure to provide an appropriate
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medi cal screening exam nation. Al this occurred in a mgjor
hospital in a place wth the capacity to respond to a request
for enmergency care, a place well wthin the then-existing
definition of "energency departnent” in 42 C F.R 8 489.24(b)
(1999). The conplaint alleges that Meriter not only failed to
provide an appropriate nedical screening exam nation but also
did so because Shannon Preston and Bridon Johnson |acked private
heal t h i nsurance. *?

40 The circuit court's dism ssal of Preston's failure to
screen claimrequires us to reverse. The circuit court's action
i s understandabl e but unsustainable in the wake of the court of
appeal s' di scussion of the issue.

141 W wish to enphasize that we do not decide whether
Meriter's response to Bridon's presence in the birthing facility
satisfied its duty to provide an appropriate nedical screening
exam nat i on. The circuit court will have to resolve the scope
of the EMIALA duty to screen and whether Meriter discrimnated
agai nst Bridon in the way it conducted any screening

exam nati on

12 Meriter raises the argunent that EMIALA does not apply to
Bri don because he was admtted to Meriter as an inpatient.
Since we are reviewing this matter as if a notion to dism ss had
been granted, we have considered only whether the facts and
inferences in the conplaint state a claim under EMIALA' s
screening requirenent. Therefore, we disregard subsequent
factual revelations and the legal conclusions that follow from
those facts for purposes of this decision. Accordi ngly, based
solely on the conplaint, we hold that Preston has pleaded an
EMTALA screening claim

22



No. 2003AP1376

| V. CONCLUSI ON

142 We conclude that the court of appeals msinterpreted
the phrase "cones to the energency departnent” in 42 U S C
8§ 1395dd(a). Because of this msinterpretation, the court of
appeal s erroneously concluded that Meriter owed Bridon no EMIALA
screening duty because he presented to the birthing center
rather than the enmergency room of the hospital. The duty to
provide a nedical screening exam nation should not depend upon
the hospital room—be it the energency room the birthing
center, or an operating room—nto which a baby is born. The
court of appeals decision affirmng the decision of the circuit
court is reversed, and this case is remanded to the circuit

court for action consistent with this opinion.

By the Court.—Fhe decision of the court of appeals is

reversed and the cause is remanded to the circuit court.

23
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143 N PATRICK CROCKS, J. (concurring). Wiile | join
the mpjority opinion, I wite to address that portion of the
di ssent that addresses the issue of whether or not Bridon was an
i npatient for purposes of EMIALA.

44 The majority did not address that issue. See majority
op., 139 n.12. Wiile the dissent suggests a roadmap for such a
determnation, it is nmerely the opinion of one justice. The
issue of whether a newborn infant is considered an inpatient
upon his or her nother's adm ssion to a hospital has yet to be
determined by this, or to our know edge any other, court. The
guestion is conplicated further by the circunstances of this
case, in which the hospital never intended to, nor did it,
provide any treatnment to Bridon. As the court of appeals’
decision is reversed, and this case is remanded to the circuit
court for further proceedings, the parties should fully brief
this issue for the circuit court's consideration.

145 For the above stated reason, | respectfully concur.

146 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justices ANN WALSH BRADLEY and LOU S B. BUTLER

JR join this concurrence.
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147 PATI ENCE DRAKE ROGGENSACK, J. (di ssenting). The
majority errs in its review of the Energency Medical Treatnent
and Active Labor Act (EMIALA) screening claimby concluding that
Preston's conplaint! states a claim upon which relief can be
granted, as did the court of appeals, because its analysis of
EMIALA overl ooks Bridon's status as an inpatient.? | conclude
that the screening provision of EMIALA, 42 U S.C. 8§ 1395dd(a)
(1994),3 does not apply to hospital inpatients. Because Bridon
became an inpatient when his nother was admitted before his
birth, the screening provision of EMIALA does not apply to him
Therefore, because | would affirm the court of appeals decision
dism ssing Preston's claim albeit on different grounds,

respectfully dissent.

1] refer to Shannon Preston, Charles Johnson and the estate
of Bridon M chael Johnson collectively as "Preston," unless

ot herw se not ed.

2 The dismissal of "all clains" at the circuit court was
upon a notion for summary judgnent. As a determ nation of
whether the conplaint states a claim the first step in a
summary judgnent analysis, Brownelli v. MCaughtry, 182 Ws. 2d
367, 372, 514 N.W2d 48 (C. App. 1994), | begin by exam ning
the conpl aint. This is where the court of appeals stopped in
its analysis, as does the mmjority opinion. See mgjority op.,
195, 12, 39 n.12. However, we are not confined to the four
corners of the conplaint, as we review the sumary judgnment the
circuit court granted.

3 Al subsequent citations to the United States Code are to
the 1994 version unl ess otherw se not ed.

1
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| . DI SCUSSI ON
A St andard of Review
148 We review a circuit court's decision granting sunmmary
j udgnment independently, but we apply the sane methodol ogy as the

circuit court. Mozek v. Intra Fin. Corp., 2005 W 73, 914,

Ws. 2d _,  NW2d ___ (citing Smaxwell v. Bayard, 2004 W

101, 912, 274 Ws. 2d 278, 682 N Ww2d 923). Pursuant to
Ws. Stat. 8§ 802.08(2), sunmary judgnent "shall be rendered if
the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law "
149 As our first step in a sumrary judgnment analysis, we
determ ne whether Preston's conplaint states an EMIALA claim for

which relief can be granted. See Brownelli v. MCaughtry, 182

Ws. 2d 367, 372, 514 N.W2d 48 (Ct. App. 1994). Ve then
exam ne the answer to determine whether an issue of material
fact or law is disputed. 1d. |If issue has been joined, we then
ook to the noving party's affidavits to determ ne whether that
party has nade a prima facie case for summary judgnent. 1d. |If
it has, we ook to the opposing party's affidavits to determ ne
whet her there are any material facts in dispute that entitle the
opposing party to a trial. 1d. at 372-73.

50 As part of this summary judgnent analysis, we nust
interpret the EMIALA statute, 42 U S.C. 1395dd. Statutory
interpretation is a question of law that we review de novo.

Col unbus Park Hous. Corp. v. Cty of Kenosha, 2003 W 143, 99
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267 Ws. 2d 59, 671 N.W2d 633. Wen we interpret or apply a
statute, we attenpt to ascertain its meaning in order to give

the statute its full intended effect. State ex rel. Kalal v.

Circuit Court for Dane County, 2004 W 58, 944, 271 Ws. 2d 633,

681 N wW2d 110. W begin with the words chosen by the

| egislature, giving them their plain and ordinary neanings.

Id., 945. This is our initial focus, because as we have
explained, "[wle assume that the legislature's intent 1is
expressed in the statutory |anguage.™ 1 d., 944. W are aided

in ascertaining the neaning of a statute by the context in which
words are placed. [1d., 946. If the statute's nmeaning is clear
on its face, we need go no further; we sinply apply it. Id.,
145. However, if the statutory |anguage is capable of being
understood by reasonably well-inforned persons in two or nore

ways, then it is anbiguous. Bruno v. M I waukee County, 2003 W

28, 9119, 260 Ws. 2d 633, 660 N.W2d 656. A statute may al so be
anbi guous due to its interactions with other statutes. State v.
Wiite, 97 Ws. 2d 193, 198, 295 N W2d 346 (1980). If the
statutory language is anbiguous, we nmay consult extrinsic

sources to ascertain legislative intent. Stockbridge Sch. D st.

v. Departnent of Pub. Instruction Sch. Dist. Boundary Appeal

Bd., 202 Ws. 2d 214, 223, 550 N.W2d 96 (1996).
B. Preston's Claim

51 The claim at issue here is Preston's claim against
Meriter wunder the screening requirenment of EMIALA, 42 U S C

1395dd(a). That provision states:

Medi cal screening requirenment. In the case of a
hospital that has a hospital energency departnent, if

3
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any individual (whether or not eligible for benefits
under this subchapter [42 USCS 88 1395 et seq.]) cones
to the enmergency departnment and a request is nmade on
the individual's behalf for exam nation or treatnent
for a medical condition, the hospital nust provide for
an appropriate nedical screening examnation wthin
the capability of the hospital's enmergency departnent,
including ancillary services routinely available to
the energency departnent, to determ ne whether or not
an enmergency nedical condition (within the neaning of
subsection (e)(1)) exists.

52 The mmjority's discussion of the screening requirenent
is focused on the neaning of +the |anguage "cones to the
energency departnment” found in 42 U S C. 1395dd(a). The

maj ority concludes that:

the proper interpretation of "comes to the energency
departnment” in this case inposes a duty wupon a
hospital to provide a nedical screening examnation to
a newborn who (1) presents to the energency room of
the hospital or (2) is born in the birthing center of
the hospital and neets the conditions set forth in 42
C.F.R § 489.24(b) (1999).

Majority op., 938. The mgjority further explains that in 42
C.F.R 8§ 489.24(b), the Departnment of Health and Human Services
(DHHS) has consistently defined the phrase "cones to the
energency departnent” to include all hospi t al property.
Majority op., 135. Wile | agree with the majority's concl usion
about the neaning of "energency departnent,"” the majority
overl ooks the dispositive issue in the present case, which is
whet her EMIALA applies to inpatients. Because, as | explain
bel ow, Bridon was an inpatient rather than soneone who "cones
to" the hospital, | conclude Preston's claim regarding Bridon
falls outside the scope of EMALA and instead sounds in

W sconsin's nmedi cal mal practice | aw.
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153 There have been no prior decisions directly addressing
whet her EMIALA' s screening requirenment applies to inpatients.
However, it is only EMIALA' s screening requirenment that 1is
before us on this review The dearth of cases is not surprising
considering that nost EMIALA clains do not inplicate the unique
attributes present in pregnancies, where essentially a "patient
with a patient”™ arrives at the hospital, the expectant nother
carrying the unborn child. However, court decisions and federa
regul ati on* regarding EMIALA's stabilization and transfer
requi rements, 42 U.S.C. 1395dd(b)-(c),°® shed light on the

relati on of EMIALA to inpatients.

“ See 42 C F.R § 489.24 (2005), discussed below. Al
subsequent references to the Federal Register are to the 2005
ver si on unl ess ot herw se not ed.

®In addition to the screening requirement at issue in the
present case, EMIALA requires hospitals to stabilize the nedical
condition of patients arriving wth an enmergency nedical
condition or in active labor, 42 U S. C 1395dd(b), and restricts
the transfer of wunstabilized patients, 42 U S.C. 1395dd(c).
These provisions state:

(b) Necessary stabilizing treatnent for energency
nmedi cal conditions and | abor.

(1) In general. If any individual (whether or not
eligible for benefits under this subchapter [42 USCS
88 1395 et seq.]) cones to a hospital and the hospital
determnes that the individual has an energency
nmedi cal condition, the hospital nust provide either—

(A) within the staff and facilities avail able at
the hospital, for such further nedical exam nation and
such treatnent as may be required to stabilize the
medi cal condition, or

(B) for transfer of the individual to another
medi cal facility in accordance with subsection (c) of
this section.



No. 2003AP1376. pdr

154 Before the inplenentation of the DHHS regulation,
jurisdictions were split as to whether the stabilization and
transfer provisions of EMIALA applied to a patient once he or

she was admtted to a hospital. In Thornton v. Southwest

Detroit Hospital, 895 F.2d 1131, 1132 (6th Cr. 1990), a patient

suffered a stroke, arrived at the hospital's energency room and
spent 10 days in the hospital's intensive care unit and 11 nore
days in regular inpatient care before being discharged to her
sister's hone for basic nursing care. The patient brought an
action under the stabilization requirenment of EMIALA, all eging
that the hospital failed to stabilize her before discharging

her. | d. The hospital argued that the stabilization

requirenent did not apply once a patient was admtted to the
hospi tal . Id. at 1135. The Sixth Crcuit Court of Appeals

di sagreed, stating:

Al t hough energency care often occurs, and al nost
invariably begins, in an energency room energency
care does not always stop when a patient is wheeled
from the energency room into the min hospital
Hospitals may not circunvent the requirenents of the
Act nerely by admtting an energency room patient to
the hospital, then imediately discharging that
patient. Enmergency care nust be given until the
patient's energency nedical condition is stabilized.

(c) Restricting transfers unti | i ndi vi dual
stabi |l i zed.

(1) Rule. If an individual at a hospital has an
energency nedi cal condition which has not been
stabilized . . . the hospital nmay not transfer the
i ndi vidual unless [certain conditions are net].

6
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55 In Lopez-Soto v. Hawayek, 175 F.3d 170, 171 (1st Gr.

1999), the patient arrived at the hospital with nornmal |abor
pai ns. The patient was exam ned and admitted to the maternity
ward, where the doctor ordered a cesarean section. Id. The
patient gave birth to a baby boy who energed wth severe
respiratory and pulnmonary problens. Id. The infant was
transferred to a hospital with a functioning neonatal intensive
care unit wthout first being stabilized, and he later died.
Id. The patient brought an action under the stabilization and
transfer provisions of EMIALA, arguing that the hospital did not
stabilize the infant before transferring him but the district

court dismissed the claim on the ground that the newborn had

come to the hospital via the operating room and EMIALA applied

only to entries via the energency room Id. at 172. The First
Crcuit Court of Appeals reversed, concluding that the
stabilization and transfer requirenents were not |imted to

entries via the enmergency room

Congress obviously had a horizon broader than the
energency room in mnd when it enacted EMIALA. The
statute explicitly enbraces wonmen in |abor, see 42
US C 8§ 1395dd(e)(1)(B) (defining energency nmnedical
condition)—yet nost gravid wonmen go to maternity
wards, not energency roons, when they are ready to
gi ve birth.

. Congress's preoccupation with patient dunping is
served, not underm ned, by forbidding the dunping of
any hospital patient wth a known, unstabilized,
enmergency condition. After all, patient dunping is
not a practice that is |limted to energency roons. |If
a hospital determnes that a patient on a ward has
devel oped an energency nedical condition, it may fear
that the costs of treatnment wll outstrip the
patient's resources, and seek to nove the patient
el sewhere. That strain of patient dunping is equally

7
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as pernicious as what occurs in energency departnents,
and we are unprepared to say that Congress did not
seek to curb it.

ld. at 176-77.
156 However, other jurisdictions concluded that EMIALA s
stabilization requirenment did not apply to inpatients. In

Bryant v. Adventist Health Systemi West, 289 F.3d 1162, 1164 (9th

Cr. 2002), a patient sought care at a hospital's energency room
after coughing up blood, and the doctor failed to detect a |arge
| ung abscess. The patient was discharged after being diagnosed
wi th pneunonia and asthma, and the doctor requested he return
the next day for further treatnent. Id. The patient returned
the followng day, the lung abscess was detected and he was
admtted to the hospital. 1d. Wthin three days, the patient's
condition declined rapidly, and he was transferred to another
hospital, where he had surgery. Id. He later returned hone and
appeared to be inproving, but died suddenly within 10 days of
bei ng di schar ged. Id. The patient's heirs filed an action
al | egi ng EMITALA vi ol ations concerning both the initial energency
room visit and the subsequent inpatient care. Id. Regarding
the inpatient care, the NNnth Crcuit Court of Appeals held that
"the stabilization requirenment normally ends when a patient is

admtted for inpatient care.” 1d. at 1167. The court stated:

The stabilization requirenent is . . . defined
entirely in connection with a possible transfer and
W thout any reference to the patient's long-term care
within the system It seens manifest to us that the
stabilization requirenent was intended to regulate the
hospital's care of the patient only in the imediate
aftermath of the act of admitting her for energency
treatment and while it considered whether it would
undertake longer-term full t r eat ment or i nst ead

8
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transfer the patient to a hospital that could and
woul d undertake that treatnent. It cannot plausibly
be interpreted to regulate nedical and ethi cal
deci si ons outside that narrow context.

ld. (quoting Bryan v. Rectors & Visitors of the Univ. of Va., 95

F.3d 349, 352 (4th Cir. 1996). The court discussed the Thornton

and Lopez-Soto cases, but noted that because "Congress enacted

EMITALA 'to create a new cause of action, generally unavail able
under state tort law, for what anpbunts to failure to treat' and

not to 'duplicate preexisting |legal protections and that state
tort law provided for negligent nedical care for inpatients,

EMITALA should not apply. Id. at 1168-69 (quoting Gatewood V.

Washi ngton Healthcare Corp., 933 F.2d 1037, 1041 (D.C. Cir.

1991). The court concluded, "If EMIALA liability extended to
i npatient care, EMIALA would be 'converted . . . into a federal

mal practice statute, something it was never intended to be.

ld. at 1169 (quoting Hussain v. Kaiser Found. Health Plan, 914

F. Supp. 1331, 1335 (E.D. Va. 1996).

57 The Bryant court also addressed the concern in
Thornton that hospitals mght be able to avoid liability under
EMIALA by admitting and then refusing to treat patients. See
Thornton, 895 F.2d at 1135. The court stated:

W agree wth the [Thornton <court] that a
hospital cannot escape liability under EMALA by
ostensibly "admitting" a patient, with no intention of

treating the patient, and then discharging or
transferring the patient wthout having net the
stabilization requirenent. In general, however, a
hospital admits a patient to provide inpatient care.
W will not assunme that hospitals use the adm ssion
process as a subt er f uge to ci rcunvent t he
stabilization requirenment of EMALA If a patient
denonstrates in a particular case that inpatient
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adm ssion was a ruse to avoid EMIALA s requirenents
then liability under EMIALA nmay attach.

Bryant, 289 F.3d at 1169.
158 Simlarly, the court in Dollard v. Allen, 260 F. Supp

2d 1127, 1135 (D. Wo. 2003), ruled that the stabilization and
transfer provisions of EMALA do not apply to individuals
admtted for inpatient care. In that case, the patient
periodically visited her doctor for |ower back pain and nunbness
in her buttocks. Id. at 1129. The problens continued and the
patient was admtted to the hospital for pain managenent and
rest. Id. After reporting that the back pain was not as
severe, but the nunbness had increased, the doctor discharged
the patient. Id. at 1130. The next norning the patient began
experiencing excruciating pain in her stomach and was unable to
urinate. 1d. She called the hospital and was readm tted under
the care of a new doctor, who determned that the patient had a
| arge ruptured disc in her back, as well as a rare neurol ogica
di sorder affecting the lower end of the spinal cord. Id. The
pati ent underwent |ower-back surgery the day after she was
admtted for the second tine. Id. The patient filed suit
alleging that the hospital violated the screening and
stabilization before transfer requirenents of EMIALA upon her
first admssion to the hospital. Id. at 1134, The court
granted summary judgnent to the hospital on the stabilization
and transfer claim on two grounds, one being that the hospita
"did not violate EMIALA's stabilization Dbefore transfer
requi renent because that provision does not apply to individuals

that have been admtted to the hospital for in-patient care.”

10
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Id. at 1135. The court stated that allowing EMIALA clainms in
inpatient situations, where state tort l|aw applied, would
"render[] the Act's preenption subsection superfluous.™ Id.
The preenption provision, 42 U S. C.  1395dd(f), states, "The
provi sions of this section do not preenpt any State or |ocal |aw

requi renent, except to the extent that the requirenent directly

conflicts with a requirenent of this section.” The court
reasoned that because EMIALA's purpose is to elimnate
"' patient-dunping " and not to "'federalize medi cal
mal practice,'”™ EMIALA does not apply in inpatient situations,

where state tort |aw applies. Dol lard, 260 F. Supp. 2d at 1135
(quoting Ingram v. Miskogee Reg'|l Med. Cr., 235 F.3d 550, 552

(10th Cir. 2000).

159 In 2003, as a response to the questions raised by
cases such as these, DHHS pronulgated a rule "interpreting
hospi tal obligations under EMIALA as endi ng once the individuals
are admtted to the hospital inpatient care.” Medicare Program
Clarifying Policies Related to the Responsibilities of Medicare-
Participating Hospitals in Treating Individuals Wth Energency
Medi cal Conditions, 68 Fed. Reg. 53222, 53244-45 (Septenber 9
2003) [hereinafter "darifying Medicare Policies"]. The rule
set out in 42 CF.R § 489.24 now states:

Exception: Application to inpatients. (i) If a
hospital has screened an individual under paragraph
(a) of this section and found the individual to have
an enmergency nedical condition, and admits that
individual as an inpatient in good faith in order to
stabilize the energency nedical condi tion, t he
hospital has satisfied its special responsibilities
under this section with respect to that individual.

11
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C. 42 C.F.R § 489.24
160 Under Chevron U S.A. Inc. v. Natural Resources Defense

Council, Inc., 467 U S. 837, 842-44 (1984), 42 C F.R § 489.24

controls regarding the issue of whether EMIALA's stabilization
requi renent applies to inpatients. Chevron expl ains how courts
are to review an agency's interpretation of a statute. Chevron
467 U.S. at 842-44. First, we nust determ ne whether the
statute at issue is anmbiguous regarding the question presented,
here, whether EMIALA's requirenments apply to inpatients. [d. at
842-43. If we conclude the statute is anbiguous or silent on
the issue, our inquiry shifts to determ ne whether the agency's
interpretation is "based on a permssible construction of the
statute.” Id. W enploy one of two tests to meke this
determ nati on. If Congress explicitly delegated rule-nmaking
authority to the agency, then the agency's interpretation is
"given controlling weight unless [it is] arbitrary, capricious,

or manifestly contrary to the statute.” |d. at 843-44; see also

United States v. Mead Corp., 533 U S 218, 227 (2001). | f

Congress inplicitly delegated authority to the agency, the
agency's interpretation controls so long as it is reasonable.
Chevron, 467 U.S. at 844.

61 Applying this analysis to the issue of whether EMIALA
covers inpatients, | first note that EMTALA is silent as to this
question.® Therefore, the inquiry shifts to a deternination of

whet her the agency's interpretation in 42 CF.R § 489.24 is

® As | discuss above, the consequences of this silence can
be seen in courts' i nconsi stent application of EMIALA s
stabilization requirenent to inpatients.

12
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based on a perm ssible construction of EMIALA. | agree with the
majority that Congress explicitly charged DHHS wth the
authority to make and publish regulations interpreting EMIALA. ’
42 U.S.C. § 1302. Therefore, the interpretation in 42 CF.R
§ 489.24 controls, unless it is arbitrary, capricious or
mani festly contrary to the statute.

62 1 conclude the regulation stating that EMIALA s
stabilization requirement does not cover inpatients is not
arbitrary, capricious, or manifestly contrary to the statute.
DHHS drafted proposed regulations and solicited public conments
to ensure discussion anong interested parties regarding the
inpatient issue. In the supplenentary information included with
the final rule, DHHS includes a |engthy discussion of the issue,
i ncludi ng corments nade by various parties and DHHS s responses.

Clarifying Medicare Policies, supra 9159, at 53243-48. DHSS

t horoughly considered these comments, and in response to
comments opposed to this proposed rule, as well as cases such as
Bryant, DHHS ultimtely decided to exclude coverage under EMIALA
once a person was admtted to the hospital. Id. at 53244-48
Accordi ngly, DHHS' s interpretation cannot be described as
arbitrary or capricious.

163 Because the final regulation advances the purpose of
EMTALA, it cannot be described as "manifestly contrary to the
statute" either. As discussed in the Bryant and Dollard cases
above, EMIALA was designed to "fill the gap” in legal liability

for hospitals regarding the failure to treat energency nedical

" See majority op., 127 n.8.
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conditions. Gven that nedical malpractice liability deals with
the quality of inpatient treatnent, the regulation clarifying
that inpatients are not covered by EMIALA nerely elimnates
possible overlap and retains the protection against "dunping”
that EMIALA was created to inplenent. Therefore, because |
conclude that the interpretation of EMIALA in 42 C.F. R 8§ 489.24
is permssible, it controls regarding whether the stabilization
requi renent of EMIALA applies to inpatients.

64 The reasoning that underlies DHHS s regulation in 42
CF.R 8 489.24 applies equally to the screening provision of
EMTALA. There is no principled basis to distinguish EMIALA
coverage between screening and stabilization procedures for
i npatients given that substandard care regardi ng screening would
be subject to a nedical malpractice claimjust as a substandard
effort to stabilize would be. Additionally, the screening
requirenent is the procedure used to assess whether one who
comes to the energency departnment should be admtted to the
hospi tal . If the person is already admtted, the purpose that
drives the screening requirenent has already been net.
Therefore, | conclude that the screening provision of EMALA
does not apply once an individual becones an inpatient.

165 | further note that the DHHS regulation controls the
present case even though the regulation was not passed until

2003. In Smley v. Ctibank (South Dakota), N A, 517 U S. 735,

744 n.3 (1996), the United States Supreme Court responded to the

argunment that "deferring to the regulation in this case

14
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i nvolving antecedent transactions would nake the regulation

retroactive." The Court stated:

There mght be substance to this point if the
regul ation replaced a prior agency interpretation—
which, as we have discussed, it did not. \Wher e,

however, a court s addressing transactions that

occurred at a time when there was no clear agency
gui dance, it would be absurd to ignore the agency's

current authoritative pronouncenent of  what t he
statute neans.

ld.; see also Barnhart v. Wlton, 535 US. 212, 221 (2002)

(" [ Def endant ] al so asks us to disregard the Agency's
interpretation of its formal regulations on the ground that the
Agency only recently enacted those regulations, perhaps in
response to this |litigation. W have previously rejected
simlar argunents."). As was the <case in Smley, DHHS
pronmul gated the regulation clarifying the status of inpatients
under EMIALA to provide guidance where there had been none, as
can be seen in the splits anobng the wvarious jurisdictions
regarding the inpatient issue that existed before the advent of
the regul ation.

166 The final issue raised by this case is whether Bridon
was an inpatient and therefore, is subject to the previous
anal ysi s. It is not disputed that Shannon Preston was admtted

shortly after arriving at Meriter, and that she gave birth to

15
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Bri don while she was an inpatient.® Preston's unborn child "cane
to the hospital” at the sane tinme she did.

167 Care for an unborn child is often required prior to
birth, and in providing that care, the unborn child becones a
second inpatient. W have recently held that a pregnant woman
and her wunborn child are two inpatients during the course of

delivery. See Pierce v. Physicians Ins. Co. of Ws., Inc., 2005

W 14, 912, 278 Ws. 2d 82, 692 N.W2d 558 ("we have the unique
situation where the patient, Bonnie Pierce, was also the parent
of the patient, Brianna Lynn Marcks,” who was stillborn).
Further support for the contention that a child in utero is an
inpatient is shown by the surgery that is performed on unborn
children to treat such namladies as spina bifida and |ung
mal f or mat i ons. See, e.g., Claudia Kalb & Mary Carm chael,

Treating the Tiniest Patients, Newsweek, June 9, 2003, at 48;

Maggi e Jones, A Mracle, and Yet, N Y. Tines, July 15, 2001, 8 6

8 Paragraph 4 of the conplaint alleges that Shannon Preston
gave birth "on an energency basis" to Bridon "while an
inpatient" at Meriter. Al though Meriter's answer denies
"know edge or information sufficient to forma belief as to the
truthful ness of the allegations contained in Paragraphs 1 and 4
of plaintiff's Conplaint,” this appears to be a denial to the
"emergency basis" contention and not the claim that Shannon was
an inpatient. Meriter's brief in support of its notion for
summary judgnent cites the conplaint for the contention that
Preston was an inpatient, and the affidavit of Peter J. Quinet,
the risk manager for Meriter, in support of notions for judicial
determination and to stay discovery, states that Preston was
"admtted to the hospital” at about 7:00 p.m on Novenber 9,
1999. Preston's nedical records filed with the affidavit
contain a "Nursing Adm ssion Assessnent” listing the tine of
adm ssion as 7:00 p. m
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(Magazine), at 39. An unborn child capable of being operated on
is an inpatient just as is the nother who carries that child.

168 In this case, Bridon received care before and after
his birth. His nedical records show that an ultrasound was
performed to evaluate the condition of his lungs before he was
bor n. In addition, Bridon's hospital records show he was
resuscitated shortly after birth, his heart rate was nonitored
and he was scored twice, using APGAR ° Based on these undi sputed
facts of record, | conclude that Bridon becanme an inpatient when
his nother di d, and accordingly, the EMIALA screening
requi renent does not apply to him Therefore, |1 would affirm
the court of appeals dismssal of Preston's claim under 42
U.S.C. § 1395dd(a).

I'1. CONCLUSI ON

169 1 conclude that the screening provision of EMIALA, 42

US C 8 1395dd(a), does not apply to hospital inpatients.

Because Bridon becane an inpatient when his nother was admtted

® APGAR is a scoring mechanism that evaluates a newborn's
vital signs. The acronym stands for: Activity (nuscle tone),
Pul se, Gimce (reflex irritability), Appearance (skin color)
and Respiration. Two points are possible for each criterion. A

score of 7-10 is considered nornal. See "APGAR Scoring for
Newbor ns, " avai |l abl e at http:// VW
childbirth.org/articles/apgar. htm. Bridon scored 1 out of a

possi bl e 10 points.
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before his birth, the screening provision of EMALA does not
apply to him Therefore, because | would affirm the court of
appeal s decision dismssing Preston's claim albeit on different

grounds, | respectfully dissent.

70 | am authorized to state that Justice JON P. WLCOX

joins this dissent.
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